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No. 11,076 


QUESTIONS PRESENTED 

At appellant’s trial for (1) carnal knowledge of his fif¬ 
teen year old daughter and (2) incest, the daughter testified 
that appellant had sexual relations with her in a parked 
automobile. 

In the appellee’s opinion the questions presented are: 

(a) Whether, after the defense elicited on direct examina¬ 
tion testimony from the girl’s mother (appellant’s wife) 
that the daughter had expressed a dislike for the father, 
that the girl had told untruths or exaggerated stories in the 
past, and that the mother did not believe the girl’s story, 
the trial court properly over-ruled an objection, made after 
the question was answered, that the following question was 
not within the confines of the direct examination: “Now for 
the last year, Mrs. Lee, hasn’t Helen Lee, your daughter, 
complained to you about your husband having relations with 
her?” 

(b) Whether the daughter’s testimony that the father 
had sexual relations with her is sufficiently corroborated 
by the testimony of a policeman that he saw the father lying 
on top the daughter and that as the father rolled off the 
daughter both their persons were exposed, and by another 
policeman who testified that when he looked in the car a few 
seconds after the other officer the daughter was in a reclin¬ 
ing position on one side of the seat, and the father was on the 
other side, his trousers open and his person exposed. 
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counterstatement of the case 

William Lee, appellant, was found, his trousers opened, 
with his fifteen year old daughter at 2:40 A.M. on January 
28,1951, in a car parked in southwest Washington near the 
South Capitol Street bridge. At Lee’s trial on charges 
of carnal knowledge 1 and incest, 2 the daughter testified 
that Lee had “ raped” her, and that there had been pene¬ 
tration (Rec. 8, et seq.) Officer Finch of the Park Police 
testified that upon investigating a parked car (Lee’s) he 
saw Lee lying on top of Helen Lee, the daughter, and that 
as Lee rolled off the daughter both their persons were ex-* 


1 D. C. Code, §22-1901. . 

2 D. C. Code, §22-2801. 


( 1 ) 


2 


posed (J.A. 3). Officer Conover, also of the Park Police, 
testified that he looked into Lee’s car a few seconds after 
Finch; that Helen Lee was then in a reclining position on 
the left side of the front seat and that Lee was on the right 
side, his trousers open and his person exposed (J.A. 4). 
Lee, according to their testimony, told the officers that he 
had picked up the girl at a party, that her name was 
“Marie”, and that she was twenty-two years old (Rec. 38, 
47). Helen Lee, the daughter, testified that she was told by 
her father as the officers approached the car to say that she 
knew nothing about the father. (Rec. 10) Lee testified that 
he had left the car to attend to a personal need and had 
hurried back, his trousers opened, as the officers approached. 
(Rec. 78,91,92.) He denied having sexual relations with his 
daughter. A jury found Lee guilty of carnal knowledge and 
incest and the District Court imposed sentences of four to 
twelve years imprisonment on each of the charges, to run 
concurrently. This appeal followed. 

SUMMARY OF ARGUMENT 

In view of the defense effort, through Mrs. Ella Lee, to 
discredit the testimony of Helen Lee as the exaggerated 
story or untruth of a biased witness, it was proper for the 
prosecution to cross-examine Mrs. Lee with respect to the 
reasons for Helen’s dislike of her father, and also as to 
the nature of the supposedly exaggerated stories or 
untruths told by her. 

Appellant fails to show any link between the nature of 
injuries allegedly suffered by him and the credibility of 
Officers Finch and Conover. Moreover, the record discloses 
an inability to testify on the part of Dr. Zuckerman—not 
an exclusion of his testimony as claimed by appellant. 

The evidence here more than fulfills the requirement that 
the testimony of the injured party be corroborated by cir¬ 
cumstances in proof which tend to support her story. 
Ewing v. United States, 77 U. S. App. D.C. 14, 135 F. 2d 
633, cert, denied 318 U.S. 776. 






ARGUMENT 


I 

•Helen Lee, Lee’s daughter, had testified when called by 
the prosecution that on the date charged in the indictment 
Lee had “raped” her and that he had effected penetration. 
Her testimony was strongly supported by Officers Finch and 
Conover. On cross examination when asked if she liked her 
father she replied in the negative (Bee. 20). In an attempt 
to discredit Helen’s testimony, the defense called Mrs. Ella 
Lee, Helen’s mother and Lee’s wife. From Mrs. Lee the 
defense then proceeded to elicit testimony that the daughter 
in the past had expressed a dislike for Lee, that the basis 
for the dislike was that Lee “didn’t want her going different 
places”, that the daughter in the past had told untruths or 
exaggerated stories, and that Mrs. Lee did not believe the 
daughter was telling the truth when she said she was raped 
(J. A. 9-10). After the defense witness had thus branded, 
at least by implication, Helen Lee’s testimony as the untruth 
or exaggerated story of one with a petty dislike for her 
father, the Government’s attorney on cross-examination 
asked the following question: 

Q. Now for the last year, Mrs. Lee, hasn’t Helen Lee, 
your daughter, complained to you about your husband 
having relations with her? 

Without objection Mrs. Lee then answered: 

A. She told me that, but I didn’t believe her. (J.A. 

10 ) ' 

The court then instructed the witness to answer questions 
only and not to volunteer information. Thereafter, defense 
counsel objected as follows: 

Your Honor, I object to that. That is not within the 
confines of the direct examination. That is not a proper 
question. (J.A. 10) 








1 The court over-ruled that objection. 3 The foregoing forms 
the basis for appellant’s argument “that the Government 
i was allowed to elicit from the mother of the complainant 
! certain conversations between the mother and the complain¬ 
ant concerning other alleged acts of intercourse between 
appellant and complainant prior to the time of the alleged 
commission of this offense” and that this was “clearly prej¬ 
udicial to the interest of appellant and could not result in 
a fair and impartial consideration of the facts in this case 
by the jury.” (Brief p. 3-4) 

We submit that the line of questioning pursued by appel- 
i lant’s counsel “opened the door” 4 to the question now com¬ 
plained of. The situation is similar to that in Bracey v. 

! United States , 79 U.S. App. D.C. 23,142 F. 2d 85, cert, de- 
i nied 322 U.S. 762. There Bracey’s eleven year old daugh¬ 

ter had testified as an eye witness to his rape of a twelve 
1 year old girl. Defense counsel cross-examined the Bracey 
girl as to whether she liked her father and whether she 
wanted him to lose the case. The girl said that she did not 
like her father and that she did not care if he lost the case. 
Thereupon the prosecution was permitted on redirect exami¬ 
nation to show that the daughter’s dislike for her father 
stemmed from the fact that on a prior occasion he had 
“done • * • the same thing” to her as to the girl for 
! whose rape he was being tried. This Court pointed out the 
! general rule that “evidence of another offense, wholly inde- 
' pendent of the one charged is inadmissible,” but held that 


3 Without objection the mother admitted that the daughter had 
complained to her; that the mother had told her that was “the cross 
she had to bear, in other words, the Lord was punishing her”; that 

i they would “have to pray to the Lord to stop it”; that the mother 
had asked Lee about the daughter’s complaints and that he had 
“denied it.” (JA. 10-11.) 

4 Branch v. United States , 84 U.S. App. D.C. 165, 171 F. 2d 337. 
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the foregoing evidence was properly admitted. Jn its opin¬ 
ion this C6urt said: 

Generally speaking, it has been held that when bias 
is freely admitted without qualification, under circum¬ 
stances which leave no doubt as to its existence or the 
reason for it, rebuttal evidence upon the point is un¬ 
necessary. Even under such circumstances the evi¬ 
dence is not inadmissible in the usual sense, but rather 
is excluded because its admission would unnecessarily 
expand the trial to include collateral issues, and thus 
confuse the jury. When, however, the impeachment of 
a witness is conducted in such manner as itself to con¬ 
fuse the jury concerning the existence of bias, or of 
its character if bias does exist, and thus to mislead the 
jury concerning the veracity and dependability of the 
witness, then the trial judge may properly permit an 
explanation to be made. If confusion and misleading of 
the jury is accomplished in part by a fictitious opening 
statement, it is no less reprehensible on that account 
and the necessity for explanation in rebuttal may be 
even greater. 

In fact, the situation of the present case provides a 
good example of the necessity for permitting the trial 
judge to exercise considerable discretion in admitting 
or rejecting evidence. He observes the conduct of 
counsel, the reactions of the witness under examina¬ 
tion and the resulting effect upon the jury. In other 
words, he is aware, as no appellate court could be, of 
the courtroom psychology and, hence, is in a position 
to determine whether particular testimony should or 
should not be received. If, under such circumstances, 
offered evidence is otherwise admissible and relevant, 
the fact that it may tend to prove the commission of 
another offense does not make it inadmissible. And, 
neither does the fact that, incidentally, it may injuri¬ 
ously affect the character of the accused with the jury. 
Appellate courts are especially unwilling to override 
the exercise of discretion by trial judges in such circum¬ 
stances. 

The reason given by the trial judge for admitting the 
disputed testimony is supported, also, under another 
exception to the general rule of exclusion heretofore 
discussed; namely, that evidence which incidentally re¬ 
veals the commission of a crime other than the one 
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named in the indictment may, nevertheless, he received 
if it tends to defeat the defensive theory or rebut an 
issne raised by the defense. This is exactly the situa¬ 
tion of the present case. Appellant elected to defend 
upon the issne of a conspiracy against himself. The 
only evidence which he offered in support of it was 
that which he produced by cross-examination of his 
daughter. It became highly pertinent, therefore, to de¬ 
termine whether this evidence, so produced, actually 
supported the issue. The trial judge properly per¬ 
mitted rebuttal testimony for this express purpose. 

We submit that the reasoning of the Bracey case 5 is 
applicable here and that the matter complained of was 
properly admitted in view of the defense’s course of at¬ 
tempting to impeach Helen Lee’s testimony as the exag¬ 
gerated story or untruth of a biased witness. 

n 

Appellant contends that the court erred in excluding cer¬ 
tain testimony of the jail physician which would have shown 
“that the officers had told untruths with respect to the cir¬ 
cumstances surrounding the arrest . . . for . . . the 
officers had on direct examination stated that they had not 
struck, beaten or in any way ill-treated the defendant dur¬ 
ing his arrest” The excluded testimony, according to 
appellant, would have shown that he needed medical care 
“immediately upon his incarceration [and] that certain 


5 Unlike this case, the Bracey case involved evidence of an act 
of intercourse with one other than the child whose rape was 
charged in the indictment on trial. With reference to prior acts 
of intercourse with the child named in the indictment the Court 
said, “. . . evidence is admissible concerning acts of intercourse 
between an accused and the prosecutrix prior to the specific act 
upon which the indictment is based. The theory of this exception 
is that as the mental disposition of the accused, at the time of the 
act charged, is relevant, evidence that at some prior time he was 
similarly disposed is also relevant. Evidence of prior acts between 
the same parties is admissible, therefore, as showing a disposition 
to commit the act charged; the probability being that the emotional 
predisposition or passion will continue.” 142 F. 2d at 88. 



X-Rays had to be taken”. Exclusion of the testimony is 
said to be error “in that the jury had a right to hear it in 
order to make a determination as to the credability (sic) of 
the officers’ testimony,” theirs being “the only corroborat¬ 
ing testimony ... as to both actnal sexual intercourse and 
penetration.” 

Appellant’s argument fails to show how testimony by 
Dr. Zuckerman, allegedly excluded by the trial court, as to 
treatment given appellant at the jail would have affected the 
credibility of Officer Finch or Officer Conover. Apart from 
that, however, the record reveals that appellant’s counsel 
was given wide latitude in his questioning of Dr. Zucker¬ 
man and that the doctor responded as follows (J. A. 7, 
et seq.): 

% * 

Mr. Ahem: 

Q. Will you tell us the result of your examination 
Doctor? 

The Court: Your personal examination. 

The Witness (Dr. Zuckerman): I can’t honestly an¬ 
swer that, because of the nature of our records. It 
would be impossible. I would have to draw from 
memory, and I find that impossible. 

Mr. Ahem: Can you refer to your records and give 
us the nature of your examination. 

A. My examination. 

Q. Yes? 

A. Even with the aid of the record I can’t tell you 
exactly what I saw and what somebody else saw. 

• * • • • • • • 

Q. Can you now recall anything you saw pertaining 
to the condition of the defendant William Lee? 

A. Well, I must have seen- 

Mr. McLaughlin: Oh no I object. 

The Court: No, no. Just answer yes or no. 

The Witness: No. 

By Mr. Ahem: Do you recall ever viewing any 
X-rays of the defendant? . 
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A. No. 

Mr. Ahem: That is all Doctor. 

Furthermore, although Lee testified at length, the record 
is devoid of any testimony that either Finch or Conover was 
responsible for any mistreatment allegedly suffered by him. 
In the absence of any link between Lee’s supposed mistreat¬ 
ment and injuries and Officers Finch and Conover, we sub¬ 
mit that evidence as to the nature of those injuries could not 
serve to impeach those officers’ credibility. 6 

m 

Appellant contends that “the verdict of guilty is not sup¬ 
ported by evidence beyond a reasonable doubt as to pene¬ 
tration.” In this type of case the rule laid down by this 
Court requires only that the testimony of the injured party 
be supported by circumstances in proof which tend to sup¬ 
port her story. Ewing v. United States, 77 U.S. App. D.C. 
14,135 F. 2d 633, cert, denied 318 U.S. 776. We submit that 
the evidence here more than meets that test. 7 

®It should also be noted that, contrary to the statements in 
appellant’s brief (page 4), Officer Finch was never asked, nor did he 
testify, whether he had “struck, beaten, or in any way ill-treated 
the defendant during his arrest.” Also contrary to appellant’s 
brief, Officer Conover on direct examination did not testify to that 
effect. Conover, on cross-examination, did deny that he had ever 
put his hands on Lee or struck him (JA. 4). There was no testi¬ 
mony by Lee, or anyone else, to the contrary. 

7 Testimony of Helen Lee (Rec. 8 , et seqj: 

A. First he started pulling me. The records were in the front 
seat of the car between us. He moved the records and then he 
started hitting on me. 

Q. Then what happened? 

A. Then he just kept hitting me and pulling my clothes and 
things, and I started crying and said, “I want to go home.” He 
kept saying, “You will go home after a while; you will go home 
after a while,” and I kept hollering and yelling, but that didn’t 
do any good. 

Q. What did he do when he pulled up your clothes? 

A. He raped me. 

* ♦ ♦ • • 

Q. You say he raped you. You see that is a conclusion.. We 
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CONCLUSION 

Wherefore, we submit that the judgment of the District 
Court should be affirmed. 

Charles M. Irelan, 

United States Attorney . 

Joseph M. Howard, 

Arthur J. McLaughlin, 

Lewis A. Carroll, 

Assistant United States Attorneys . 


have got to get the details, you see, exactly what happened. When 
he pulled up your panties, where were you on the seat? 

A. Well, he had pushed me down on the seat. 

Q. And you were in a lying position, you say? 

A. Yes. 

Q. When you were in that position, what did he do? 

A. Got on top of me. 

• * * ♦ * 

Q. After he got on top of you did you feel his private in you. 

A. Yes. 

• * * * * 

Q. At the time the police came to the car and told him to open 

the door were your . . . private parts exposed, your dress up? 

A. Yes. 

James Finch (JA. 3): 

I saw the defendant, William Lee, laying on top of Helen Lee. 
... I tapped on the window . . . And then the defendant rolled 
off of Helen Lee and both their persons were exposed, and his penis 
was in an upright position. 

Arthur Vernon Conover (JA. 4): 

I saw Helen Lee in a more or less reclining position, laying back 
toward the left-hand front door of the car. I saw William Lee 
sitting on the right-hand front seat. I saw his trousers open and 
his person exposed sir. 
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